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BRIEF FOR APPELLEE 


. ISSUES INVOLVED 

I 

Is a person discharged from imprisonment on conditional 
release and subject to the same supervision by the Board of 
Indeterminate Sentence and Parole as though a parolee, thereby 
restrained of his liberty in such degree as to entitle him to 
test the legality of his supervision by the Board by a writ of 
habeas corpus? 

n 

Whether the District of Columbia Board of Indeterminate 
Sentence and Parole has the power of supervision over pris¬ 
oners released by virtue of good conduct allowances from the 
penal institutions of the District of Columbia, by virtue of Sec.. 
4 of the Act of June 29, 1932, 18 U. S. C. 716b, vesting such 
power in the Federal Parole Board, and Sec. 9 of the Act of 
July 15, 1932, Sec. 24-204, D. C. Code (1940), establishing 
the District of Columbia Parole Board and conferring on it, 
when appointed, powers of the Federal Parole Board. 

(i) 


\ 
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III 

Whether the mere fact of absence of counsel at the time 
of arraignment and plea of not guilty renders void a later 
conviction resulting from a trial with assistance of counsel. 

STTBOCABY OF ABGUTEENT 




The great office and purpose of the writ of habeas corpus 
is not properly invoked by one who is not immediately and 
presently undergoing forcible restraint and deprivation of 
liberty. Other, less summary, and more fitting, procedure is 
available to determine the questions appellant wants deter¬ 
mined. The writ cannot issue in a case like this without 
blurring, and needlessly, the usual concept of the nature, pur¬ 
pose and mode of operation of the writ. There are no present 
restraints on appellant, but only restraints prospective in 
nature, which will fall upon him only by way of speculation 
should he violate certain prescribed conditions of living. 


n 


This issue has been recently decided in favor of the exist¬ 
ence of such power in the local parole board in the case of Gould 
v. Green , 78 U. S. App. D. C. 363, 141 F. (2d) 533. This case 
was rightly decided according to the literal terms of the statutes 
involved. The Act of June 6,1940, amending in other respects 
the Indeterminate Sentence and Parole Act of July 15, 1932, 
does not show any contrary understanding by Congress, but 
was an amendment necessary to repeal'an express limitation in 
the Act of July 15,1932. 

Ill 


Recent cases in this Court have decided that a conviction is 
not rendered void by absence of counsel at arraignment, coun¬ 
sel being appointed later, and no showing being made of preju¬ 
dice. No prejudice is shown in this case. 
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ARGUMENT 

I 

Sight to writ of habeas corpus 

The office of the writ of habeas corpus is to afford a summary 
inquiry into the lawfulness of, not primarily the validity of a 
conviction, but of the petitioner's present detention. Validity 
of conviction and commitment is an issue only because upon it 
rests lawfulness of present detention. But after a person has 
served his sentence, the court is not interested in determining 
the validity of the conviction in habeas corpus. It is thereby 
seen that the concern of the writ is with immediate, actual, 
restraint of liberty. The writ is returnable forthwith (Sec. 
16-801, D. C. Code (1940)), or in a very short time (28 U. S. C. 
Sec. 455,456), showing its summary nature. This is so because 
all the while the petitioner is very thoroughly deprived of lib¬ 
erty. Hence, the expedition with which the writ issues and is 
determined. But no such impelling reasons exist for speedy 
determination when the convicted person has been admitted 
to the immensely enlarged liberties of conditional release or 
parole. When he has passed the prison walls the extraordinary 
action of the writ of habeas corpus is no longer needed, and the 
petitioner can have the validity of continued supervision de¬ 
termined, insofar as it is not entirely moot, by other legal 
remedy, such as injunction or declaratory judgment. 

The writ of habeas corpus operates upon a respondent, who 
must be within the jurisdiction of the court, by commanding 
him to produce before the court the body of the petitioner. Now 
the respondents named in this case, the Board of Parole, are 
within the jurisdiction, but what of petitioner? While in this 
particular case he alleges a local residence, he might at this 
moment be roving the four comers of the country. His peti¬ 
tion could be filed in his behalf by any person, making it un¬ 
necessary for the “petitioner” to be at any time within the juris¬ 
diction. While the Supreme Court has said that it is sufficient 
to sustain jurisdiction of the court that the petitioner was in 
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the jurisdiction when the writ was filed. Ex parte Mitsuye 
Endo, 323 U. S. 283, 304-307, although later removed from the 
jurisdiction, as long as a respondent remains within the juris¬ 
diction who can produce the petitioner. No such assurance 
exists in the case of parolees and appellant. Until they violate 
their releases, and until an order for their arrest is issued, they 
are practically free agents. The respondent has no power to 
produce the body of the petitioner before the court, as com¬ 
manded in the writ and statute. It is true that as long as the 
petitioner is confined in a penal institution of the District of 
Columbia, although without the District, he may petition in 
the courts of the District, Sanders v. Allen, 69 App. D. C. 307, 
100 F. (2d) 717. This is because the respondent named and 
served will be able to produce the body of the petitioner when 
commanded by virtue of having him in custody. Such is not 
the case of parolees or persons on conditional release. 

Mere moral restraint is not sufficient to cause the writ to 
issue. Wales v. Whitney, 114 U. S. 564, where the Surgeon 
General of the Navy was ordered by the Secretary to confine 
himself to the bounds of the City of Washington to await court 
martial. A person on bond to appear and answer a criminal 
charge has no standing to invoke the writ to test the validity 
of the charge. Johnson v. Hoy, 227 U. S. 245; Stallings v. 
Splain, 253 U. S. 339. Cf. Bates v. Bates, 79 App. D. C. 14, 
141 F. (2d) 723, seemingly holding that admission to bail, se¬ 
cured by bond, in the cause out of which the commitment arose, 
is no reason to dismiss habeas corpus proceedings. 

The majority of courts which have considered the question 
of parolees' rights to habeas corpus have decided the question 
in the negative. Van Meter v. Sanford, 5 Cir., 99 F. (2d) 511 
(dictum); Ex parte Herrera, et al., (Cal. App. (2d)), 137 P. 
(2d) 82, 86; Ex parte Kirk, 16 Okla. Crim. Rep. 722,'185 P. 
706; Ex parte Dumas, 137 Tex. Crim. Rep. 524,132 S. W. (2d) 
883; Ex parte Davis, 11 Okla. Crim. Rep. 403, 146 P. 1085. 
Contra: Sellers v. Bridges, 153 Fla. 586, 15 So. (2d) 293, 148 
A. L. R. 1240. 

In connection with this issue, it might be pointed out that 
appellant, if rightfully in custody, is in the custody of the 
Attorney General, and not of the Parole Board. § 24-204, D. C. 
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Code (1940). The Board supervises his life and could cause 
his arrest. Should he be taken for violation of his release con¬ 
ditions, he could properly name whatever person restrained him 
as respondent, whether that person were a law enforcement 
officer, parole board employee, jailer or warden, but until he 
is arrested he is in the custody of the Attorney General, and it 
would seem has named the wrong respondents in his petition. 

II 

Power of parole board over conditional release 

Sec. 4 of the Act of June 29, 1932, 47 Stat. 381,18 U. S. C. 
716b, enacted that United States prisoners should thereafter 
be released when entitled by good conduct allowances as though 
on parole for the balance of their maximum sentences, subject 
to the same restraints and the supervision of the Federal Parole 
Board. This Act became effective on July 29, 1932. At that 
time there was no other parole authority exercising supervision 
over United States prisoners convicted in the District of Colum¬ 
bia, whether confined here or elsewhere. The District of Co¬ 
lumbia Board of Indeterminate Sentence and Parole was es¬ 
tablished by Sec. 1, Act of July 15,1932,47 Stat. 696, Sec. 24-S)l 
(D. C. Code, 1940). Other provisions of the Act related to the 
manner in which sentence should be imposed (Sec. 5; Sec. 24- 
203, D. C. Code (1940) ), and escapes from District of Columbia 
penal institutions (Sec. 8). The local board, when appointed, 
was to assume the powers theretofore conferred on the Federal 
Parole Board by the Act of June 25,1910, 36 Stat. 819. (Sec. 
9) The Act was effective on July 15, 1932, the date of ap¬ 
proval, and operative as to sections 3 and 8. The other sec¬ 
tions, however, relating as they did to the powers and procedures 
of the parole board, necessarily could not become operative 
until such a board was appointed, which did not occur until 
August 30, 1932. The transfer of powers and authority over 
prisoners therefore was carefully provided for, so that it would 
take effect when the board was appointed and not be divested 
from the federal board on July 15, 1932, prior to the appoint¬ 
ment of the members of the District of Columbia board. In 
Gould v. Green , 78 U. S. App. D. C. 363, 365,141 F. (2d) 533, 
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535, this Court noted that this seemed to be the intent and 
purpose of Congress in providing in Sec. 9 of the Act of July 
15, 1932, that the transfer of powers from the federal to the 
local board should occur upon the appointment of the members 
of the latter. Appellant’s argument that the transfer of power 
occurred on July 15,1932, is directly contrary to the provisions 
of the Act and would assume that Congress intended to create 
an indefinite hiatus of supervision over parolees. In the inter¬ 
val between July 15, 1932 and August 30, 1932, the provisions 
of the Act of June 29, 1932, went into effect, and, therefore, 
were existing powers of the federal board when the members 
of the local board were appointed. 

Appellant argues that the power of supervision over condi¬ 
tional releases was not a power transferred by Sec. 9 of the Act 
of July 15, 1932, because it was not a power of the Federal 
Parole Board conferred by the Act of June 25, 1910, 36 Stat. 
819,18 U. S. C. Secs. 715, 716, or any amendment thereto, and 
the said Sec. 9 only transferred to the local board powers pre¬ 
viously conferred upon the federal board by the Act of 1910 
“as amended.” However, Sec. 4 of the Act of June 29, 1932, 
relating to conditional releases certainly was an amendment of 
the Act of June 25,1910, in the sense that it added to the powers 
conferred upon the Federal Parole Board, in that it enlarged 
the class of persons subject to its supervision. Sec. 4 said every 
person released on good time “shall be treated as if released on 
parole and shall be subject to all provisions of law relating to 
the parole of United States prisoners * * # ” The effect 
of this section was as though at every place in the Act of 1910, 
and the amendments thereto where the word “paroled pris¬ 
oner” is used, the words “or prisoner released by reason of 
deductions from his sentence for good conduct” were expressly 
inserted. That said Sec. 4 was an “implied amendment” to 
the Act of 1910 seems plain. 

There is no rigid or even clear distinction between what is a 
supplementary and what is an amendatory act, and the word 
“amend” may mean a simple addition to other laws. Ex parte 
Woo Jan, E. D. Ky., 228 F. 927, 940-941. The cases cited by 
appellant for the distinction between supplementary and 
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amendatory acts, with one exception, involved the problem of 
avoiding a constitutional prohibition against amendment of 
existing acts by mere reference to their titles or without setting 
forth in full the act as amended. If, as appellant urges, an 
“act to amend” and a “supplemental act” are terms of art with 
the precise meanings he attributes to them, then most of the 
amendments to the Federal Constitution are of doubtful 
validity, because, although the Constitution (Art. V) expressly 
provides that it may be “amended,” most of the amendments 
thereto, especially the Bill of Rights, in no way change or alter 
the original, but merely provide new guarantees, and add 
matter to supply that which is wanting; in other words, are 
typical “supplemental acts” according to appellant’s definition, 
not “amendments,” and as the Constitution says nothing about 
enacting acts “supplemental” to it, presumably the so-called 
“amendments” are unauthorized and vofd. 

Appellant also contends that Congress’ understanding of 
the operation of Sec. 9 of the Act of July 15,1932, is shown by 
the Act of June 6, 1940, ch. 254, sec. 3 (54 Stat. 243) specifi¬ 
cally providing that local parolees shall remain on parole to 
the expiration of their maximum terms and without regard to 
good time allowances. It is said that because Congress under¬ 
stood this amendment to be necessary to make the local law 
conform with Sec. 3 of the Act of June 29, 1932, which made 
a similar change in the federal law, that Congress thereby un¬ 
derstood that the powers conferred on the federal board by the 
said Act of June 29, 1932, were not automatically transferred 
to the local board by Sec. 9 of the Act of July 15,1932. How¬ 
ever, a more careful study of the history of the local act will 
show this not to be so, and that the amendment of 1940 was 
necessary to eliminate an express limitation in the Act of July 
15,1932. 

The Act of June 25, 1910, 36 Stat. 819, setting up parole 
procedures for federal prisoners, contained a limitation in Sec. 
3 that prisoners might be released on parole but in the custody 
of the warden “until the expiration of the term or terms speci¬ 
fied in his sentence, less such good time allowance as is or may 
hereafter be provided for by Act of Congress.” The local act 
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as originally drafted and enacted, was in this respect, ap¬ 
parently copied from the parent act of 1910, for in Sec. 4 it 
contained the same express limitation on the period of parole. 
Thus it developed that a limitation stricken from the federal 
laws in June of 1932 was in July specifically enacted into the 
local law, which in most other respects adopted the conditions 
of parole by reference only to the federal law. It is obvious 
that the express limitation enacted in July, 1932, could not be 
read out of the Act on the theory of repeal implied from the 
Act of June 29, 1932, and therefore, the necessity of express 
repeal. These considerations make it unnecessary to assume 
that the amendment of 1940 showed a perception by Congress 
that the Act of June 29, 1932, Sec. 4, was not the sourcei of 
powers for the local, board by operation of Sec. 9 of the Act 
of July 15,’1932^ • . 

‘ • in 

Lack of counsel at time of arraignment 

This Court has heretofore recognized that arraignment in 
this District is chiefly a process of setting the calendar in order. 
Relief from prejudice by reason of lack of counsel at time of 
-arraignment is readily obtainable. No prejudice is alleged or 
shown by appellant on account of having pleaded not guilty 
without the assistance of counsel, and it appears he was con¬ 
victed only after a trial at which he was assisted by counsel. 
This Court recently ruled that in such circumstances no funda¬ 
mental right of appellant’s has been abridged. MacJordcm v. 
Huff, 77 U. S. App. D. C. 171, 133 F. (2d) 408; Alexander v. 
United States, 136 F. (2d) 783, 78 TJ. S. App. D. C. 34. 

CONCLUSION 

It is respectfully submitted that the judgment should be 
affirmed. 

Edward M. Curran, 

United States Attorney . 

John P. Burke, 

Assistant United States Attorney. 

v. (. eovimtHiMT MurrtH* 01 nct> «m« 
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